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Government proposals for extended flexible working
In our News Alert last month we reported the Government’s decision to introduce a new system of shared flexible parental leave from 2015 and the extension of the right to request flexible working to all employees from 2014. In this month’s All Inclusive we look at the flexible working changes proposed for 2014.

In November 2012, the Government published its response to the Consultation on Modern Workplaces. In summary, the new flexible working ‘package’, which the Government plans to introduce in 2014, is as follows:
· Extend the right to request flexible working to all employees (currently the statutory right only applies to parents of children under 17, parents of disabled children under 18, and some carers).

· Retain the 26 weeks’ qualifying period of continuous employment.

· Remove the current statutory procedure which is mandatory for considering requests, and which is considered overly burdensome and in need of simplification, and replace it with a duty on employers to deal with requests in a reasonable manner, and within a ‘reasonable’ period of time.

· Ask Acas to create a concise and easy to use statutory code of practice to enable employers freedom to consider flexible working requests in a way that suits them, so long as they can demonstrate that the process was ‘reasonable’, with the code to include guidance as the meaning of ‘reasonableness’.

· Create guidance to accompany the code providing information, including good practice and case studies, which will sit alongside the code, but have no statutory status. 

· Ensure the guidance for employers will include; (i) the interaction of discrimination legislation with flexible working rights and how the existing business reasons for refusing a request can help an employer in handling competing requests; and (ii) how to prioritise conflicting requests when received at the same time.

· Retain the current restriction that only one request can be made in any 12-month period.

The extension to the right to request flexible working to all employees will require primary legislation. The Government will bring forward a Bill (The Children and Families Bill) as soon as the Parliamentary timetable permits, consult in 2013 on the code of practice to be drawn up by Acas and implement the changes in 2014.
Clarification
In last month’s All Inclusive we published an article on the results of the top ten ranking organisations from the 2012 Benchmarking Gender and Race Survey. As was the case with some other organisations who reported this news, we did not appreciate that while the terms “top ten ranking” and “the results reflect the organisations who have scored highest”, were used, the term “unranked” which appeared above the details of the four separate listings, meant that organisations had not been listed in descending order of highest score first. “Top ten” indicates that all the organisations listed came within the top ten, but are not listed in order of scores achieved. Clearly we are happy to clarify the point and of course, extend our congratulations to all the organisations that appeared in the lists for their magnificent diversity achievements. 
Range of reasonable responses test compatible with human rights 

In Turner v East Midlands Trains Ltd the Court of Appeal held that the unfair dismissal "range of reasonable responses" test does not have to be modified where, owing to the consequences of a misconduct dismissal, the employee's right to a private life under Article 8 of the European Convention on Human Rights is potentially engaged, i.e. because of potential reputational damage. On the facts, the employee’s dismissal for selling bogus train tickets to customers for financial gain was reasonable.

Under section 98(4) of the Employment Rights Act 1996, a tribunal must assess objectively whether a dismissal fell within the range of reasonable responses available to the employer. Whether or not the tribunal would have dismissed the employee is irrelevant: the tribunal must not "substitute its view" for that of the employer. 
East Midlands Trains dismissed Turner after they found her guilty of fraudulently selling tickets produced by a portable ticket machine which classed them as 'non issues' because of printing errors. She argued in her unfair dismissal claim that Article 8 of the Convention, the right to private life, applied because the dismissal had interfered with her relationships with colleagues and damaged her reputation and future job prospects.  She further argued that a proportionality test applied, and not the band of reasonable responses test. This would require the tribunal to decide for itself whether both the investigation and the decision to dismiss were proportionate i.e. as a result of a legitimate aim and necessary in a democratic society to limit a claimant's right to respect for their private life. Both the tribunal and the EAT rejected her argument and found the dismissal fair.
The Court of Appeal rejected Turner’s appeal.  The Court was satisfied that the current test of fairness does not fall short of the procedural safeguards required by Article 8, i.e. it is robust enough to protect those rights, and rejected Turner’s argument that the concept of proportionality is either a helpful or relevant one when considering fairness of the procedures. In any event, the proportionality test, even if applied, would have made no difference. Turner had conceded that the procedures satisfied UK employment law and as this reflects Article 8 requirements, it followed that the appeal must fail.

Cloisters’ represented the employer in this case and their comments are most helpful: “This case is a reaffirmation of the ‘band of reasonable responses’ test, and will come as a relief to many employers.  It means that Employment Tribunals cannot be asked to substitute their own view of whether a dismissal is fair or unfair for that of the employer, even where Convention rights are in issue. Had the appeal been successful, the outcome of unfair dismissal claims would have become harder to second-guess, because it would have depended on the views of the individual tribunal members, rather than on what options were open to an employer, applying the test of the ‘band of reasonable responses”.  

Demotion for Facebook gay wedding comment breached contract
In Smith v Trafford Housing Trust, Adrian Smith, a Christian who was demoted to a non-managerial post with an eventual 40% reduction in salary for a comment he wrote on Facebook about gay marriages, has won a breach of contract action against his employers. 

On his Facebook page, Smith identified himself as a manager of Trafford Housing Trust and a Christian. He posted a Facebook link to a BBC news article, "Gay church 'marriages' set to get the go-ahead", adding his own comment: "an equality too far." When asked if this meant that he did not approve, he replied: "No, not really, I don't understand why people have no faith and don't believe in Christ would want to get hitched in church the bible is quite specific that marriage is for men and women if the state wants to offer civil marriage to same sex then that is up to the state; but the state shouldn't impose its rules on places of faith and conscience." A number of Smith’s colleagues were either offended by his comments or found them to be inappropriate. He was found guilty of gross misconduct because of the offence caused, his links to the Trust and the breach of the Trust’s equal opportunities code/policy. While the Trust thought he deserved to be dismissed, it decided to demote him and as a result, his pay was reduced by 40%. 
The High Court held that Smith did not breach his employment contract by reason of his Facebook comments. No reasonable person would think he was expressing the Trust’s views. No reasonable employee would have construed the Trust’s code as restricting an employee's freedom of expression in his or her personal or social life. And finally, Smith had not failed to treat his colleagues with dignity or respect or acted in way which was liable to cause offence. According to the Judge, "The frank but lawful expression of religious or political views may frequently cause a degree of upset, and even offence, to those with deeply held contrary views, even where none is intended by the speaker. This is a necessary price to be paid for freedom of speech." The Trust had not been entitled to characterise Smith's conduct as misconduct warranting demotion and by unilaterally imposing a demotion on Smith the Trust and had effectively dismissed him from his old role and breached his contract.
Comment: Two practical points arise from this decision. Firstly it will inevitably be influential in future employment law cases on social media, conduct outside work and freedom of expression, particularly about: (a) the extent to which conduct outside work ought to be regulated by employers, (b) what constitutes offensive behavior in the social media context and (c) also by acknowledging that "diversity" by its very nature involves differences of opinion, some of  which cannot be reconciled, which in itself can cause upset. Secondly, a substantial variation to an employee’s terms and conditions can constitute a dismissal.

Disabled job applicant harassed at interview 

In Rose v GK Group Ltd ET/2802708/2011 an employment tribunal decided that a job applicant questioned by an interviewer about his history of mental illness, in an insensitive and hostile manner, was harassed. 

Rose’s job application included a letter indicating he had suffered a major episode of depression, which had lead to his dismissal from his previous job, but from which he was now recovered. Rose indicated that he was willing to discuss his illness at the interview. During the interview Rose’s history of mental illness was discussed.  The interviewer asked Rose how he would feel when his colleagues found out about his past and "took the piss", what he had been doing "to put bread on the table" after his recovery and commented that Rose came with "a lot of baggage". Rose felt the questions were "insensitive" and had made him feel worthless and uncomfortable. An employment tribunal upheld Rose’s claim of disability harassment. The interviewer’s conduct had the effect of creating a humiliating environment. While Rose had been willing to discuss his mental health, the nature of the comments had crossed the ‘dignity’ line and even though the interviewer had not intended to cause offence, it was reasonable to conclude that harassment had occurred, given Roses’ perception of the situation. 

Comment: Employers should avoid asking a job applicant unnecessary health questions at an interview as this will result in a presumption of disability discrimination that they will have to rebut if an unsuccessful applicant subsequently brings a disability discrimination claim. Employers may ask questions about health if they are necessary to establish whether or not the applicant would be able to perform the key functions and duties of the job. However, the questions must be asked in a sensitive and sympathetic manner to avoid any claims of disability-related harassment.
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